
ARGUMENT 

 

  “Because of the punitive and disfavored nature of the forfeiture laws, [the Court] 

is to strictly construe [their] language and resolve any doubt in favor of the party 

challenging [them].”  Laase v. One 2007 Chevrolet Tahoe, 755 N.W.2d 23, 25 

(Minn.Ct.App.2008) (second and third alteration in original). Thus, “* * * the United 

States Supreme Court has stated that “forfeiture generally and statutory in rem forfeiture 

in particular historically have been understood, at least in part, as punishment.” Austin v. 

United States, 509 U.S. 602, 618 (1993).  

 

Because of the punitive nature of forfeitures, these types of procedures, “are not 

favored; they should be enforced only when within both letter and spirit of the law.” 

United States v. One 1936 Model Ford V-8 De Luxe Coach, Motor No. 18-3306511, 307 

U.S. 219, 226 (1939); Jacobson v. $55,900 in U.S. Currency, 728 N.W.2d 510 

(Minn.2007) (forfeitures generally unfavored). 

 

I. MINNESOTA’S DWI FORFEITURE LAW FAILS TO PROVIDE FOR 

EITHER HARDSHIP RELIEF OR A PROMPT HEAERING, IN 

VIOLATION OF PLAINTIFF’S DUE PROCESS RIGHTS.  

 

 Both the United States and Minnesota Constitutions provide that a person shall not 

be deprived of life, liberty or property without due process of law. U.S. Const. amend. 

XIV, §1; Minn. Const. art. 1, §7. Where a citizen is deprived of a property interest - such 

as a vehicle - these due process provisions demand that proper procedures be followed by 

the State.  

 The statute at issue in this case violates both a defendant’s and an innocent 

owner’s due process rights because the statute creates an absolute bar to a prompt, 

meaningful hearing – the cornerstone due process protection provided to individuals 

subjected to these types of extra-judicial property seizures. The fact that the statute also 

provides for no effective hardship relief underscores the Due Process violation here, 

rendering it all the more egregious. 



 Over time, the courts have developed a three-prong test that applies to situations 

where the State attempts to take a person’s property before granting them the right to a 

hearing. These elements, to be carefully weighed, involve comparing 1) the private 

interest that will be affected by the official action, 2) the risk of erroneous deprivation of 

that interest through the procedures used, and 3) the probable value, if any, of additional 

or substitute procedural safeguards. Matthews v. Eldridge, 424 U.S. 319, 334-335 (1976). 

If the scales weigh in favor of the private interest, no deprivation of property is legal 

without first affording the private party a full hearing. 

 The weight given to this first element - the private interest affected - depends on 

three inter-related factors: 1) the duration of any deprivation period, 2) the availability of 

hardship relief, and 3) the availability of prompt post revocation review. Heddan v. 

Dirkswager, 336 N.W.2d 54, 60-63 (Minn.1983) (citing Mackey v. Montrym, 443 U.S. 1 

(1979). In the present case, the unconstitutionality of this vehicle seizure is the result of 

the interaction between the lack of any meaningful hardship relief and the denial of 

prompt judicial review of the seizure. 

 A.  Plaintiff’s Were Unconstitutionally Denied Any Meaningful Hardship 

Relief. 

 

  One of the key factors in analyzing this pre-hearing taking of property is whether 

or not an individual was entitled to immediate hardship relief. In the context of driver’s 

license revocations, the Supreme Court in Heddan v. Dirkswager, 336 N.W.2d 54 

(Minn.1983) held that, “Although the interest in a driver’s license is a substantial one, the 

length of the revocation, the availability of prompt post-revocation relief and, most 



importantly, the availability of hardship relief result in a private interest of no more 

weight than that in Montrym.” Id. at 61 (emphasis added)(internal citations omitted). 

With respect to vehicle forfeitures, the availability of hardship relief is effectively absent. 

 Every other Minnesota vehicle forfeiture law provides for an opportunity for both 

an immediate hearing and an immediate opportunity to request hardship relief, with the 

baffling exception of the DWI forfeiture law. For example, the vehicle forfeiture law 

associated with prostitution offenses provides for a hearing within 96 hours. Minn. Stat. 

§609.5312 Subd. 3(b). Specifically, the statute provides that: 

“When a motor vehicle subject to forfeiture under this subdivision is seized in 

advance of a judicial forfeiture order, a hearing before a judge or referee must be 

held within 96 hours of the seizure. Notice of the hearing must be given to the 

registered owner within 48 hours of the seizure. The prosecuting authority shall 

certify to the court, at or in advance of the hearing, that it has filed or intends to 

file charges against the alleged violator for violating section 609.324 or a local 

ordinance substantially similar to section 609.324. After conducting the hearing, 

the court shall order that the motor vehicle be returned to the owner if:  

 

  (1) the prosecutor has failed to make the certification required by paragraph 

  (b); 

 

(2) the owner of the motor vehicle has demonstrated to the court’s 

satisfaction that the owner has a defense to the forfeiture, including but not 

limited to the defenses contained in subdivision 2; or 

 

(3) the court determines that seizure of the vehicle creates or would create 

an undue hardship for members of the owner’s family.” 

 

 Id. The statute permitting the pre-conviction seizure of a motor vehicle involved 

with the act of fleeing a police officer is virtually identical. Minn. Stat. §609.5312, Subd. 

4(b). 



 This is radically different language than the current DWI forfeiture statute, which 

not only denies the vehicle owner an immediate hearing, but postpones any judicial 

review of the seizure, when it states, “If a related criminal proceeding is pending, the 

hearing shall not be held until the conclusion of the criminal proceedings” Minn. Stat. 

§169A.63, Subd. 9(d). This blanket, indefinite postponement of any hearing regarding 

equitable relief (much less the legal merits) of the forfeiture comes with an entirely 

illusory deadline of 180 days – six months – a deadline with no mechanism for 

enforcement. This six month “deadline” is three times longer than the definition of a 

prompt hearing as defined in Fedziuk v. Comm’r of Pub. Safety, 696 N.W.2d 340 

(Minn.2005) (60 days) and exponentially longer than the 96 hour hearing mandated in 

other types of vehicle forfeitures described supra.  

 Minnesota’s DWI forfeiture statute fails to provide for the preliminary review of a 

neutral magistrate, unlike our other motor vehicle forfeiture statutes where the seizure is 

also prior to a judge’s review, and the owner will also have to await the outcome of the 

criminal case to be heard on the forfeiture. In those cases, the opportunity exists to, inter 

alia, mitigate any hardship and address the concerns of innocent owners – unlike DWI 

vehicle forfeitures. Minn. Stat. §609.5312 Subd. 3(b)(2) & (3). And this lack of a 

preliminary hearing is just the tip of the iceberg when it comes to the absence of any 

meaningful hardship relief in this statute compared to other forfeiture statutes.   

 But the denial of meaningful hardship relief does not end with the denial of the 

right to an immediate preliminary hearing - it extends throughout the duration of the 

forfeiture proceeding. Since its inception in 1997, the DWI vehicle forfeiture law has 



never had a meaningful provision for hardship relief. Indeed, the statute’s only provision 

that even discusses the possibility of the owner regaining possession while the forfeiture 

action is pending states:   

“If the owner of a vehicle that has been seized under this section seeks possession 

of the vehicle before the forfeiture action is determined, the owner may, subject to 

the approval of the appropriate agency, give security or post bond payable to the 

appropriate agency in an amount equal to the retail value of the seized vehicle.  On 

posting the security or bond, the seized vehicle may be returned to the owner only 

if a disabling device is attached to the vehicle.  The forfeiture action must proceed 

against the security as if it were the seized vehicle. Minn. Stat. §169A.63, subd. 

4.” 

 

 While this section suggests the possibility of returning the vehicle upon posting a 

bond equal to the full “retail value” of the vehicle, it also vests the sole discretion for 

granting that relief to the chief of police of the department involved in the seizure, while 

requiring that the vehicle be disabled, regardless of whether the owner or a member of the 

owner’s household may be licensed to drive.   

 The subdivision also specifically provides that if a bond is posted, the forfeiture 

action “must” proceed against the bond rather than the vehicle.  Since the bond must be 

for the full value of the vehicle, rather than the value of the owner’s equity in the vehicle, 

the owner must, in effect, waive the “limitations on vehicle forfeiture” in order to obtain 

pre-hearing possession, meaning the owner has to open herself up to additional liability 

to even obtain this type of hollow “hardship relief.”.1   

                                                           
1Minn. Stat. §169A.63, Subd. 7(b) provides that if a vehicle is forfeited under the DWI 

forfeiture law, the State is required to pay any lien against the vehicle.  



 Forcing a vehicle owner to expose herself to additional liability, without even 

being able to use the vehicle itself in the interim, is nothing more than paying for the 

privilege of determining where the seized vehicle will be parked.1 Worse, even this 

absurd “remedy” and meager opportunity to make the forfeiture more expensive for the 

owner is vested with the sole discretion of the agency that initially seized the property. 

This is simply not the type of “hardship relief” the appellate courts speak of when 

discussing the fairness of a particular procedure in a due process analysis. 

 The only other attempt at providing hardship relief comes from additional 

language added to the statute in 2012, the right to file a so-called “Petition for remission 

or mitigation.” Minn. Stat. §169A.63, subd. 5a. All this subdivision permits is for a 

person with an interest in the vehicle to ask the prosecuting authority (who has an 

incredibly improper financial interest in the outcome of the forfeiture case, as 30% of the 

proceeds from the seized vehicle go directly into the prosecutors pockets under Minn. 

Stat. §169A.63, subd. 10(b)(2)) to “remit or mitigate the forfeiture upon terms and 

conditions the prosecuting authority deems reasonable.” Minn. Stat. §169A.63, subd. 5a. 

This decision is entirely at the discretion of the prosecuting authority; no neutral 

magistrate will review or consider such a decision, as is the case under other types of 

vehicle forfeitures. See, e.g., Minn. Stat. §609.5312 Subd. 3(b) (96-hour hearing to assess 

                                                           
1 Even drivers charged with felony-level DWI (except those who killed someone and are 

charged with criminal vehicular homicide) have the right to enroll in the Ignition 

Interlock program and continue to drive for the purposes of work and chemical 

dependency treatment. Minn. Stat. §171.306. Yet enrollment in Ignition Interlock is 

impossible with a functional motor vehicle. 



undue hardship, presided over by a neutral magistrate). This type of petition for remission 

or mitigation cannot be appealed, and the decision of the prosecuting authority is final. 

This is little more than codification of the prosecuting authority’s ability to negotiate its 

cases, which does not qualify as any sort of “hardship relief” that is sufficient to satisfy 

the due process clauses of our Constitutions. 

 B. Plaintiffs Were Unconstitutionally Denied Any Form Of Prompt 

Judicial Review Of This Pre-Hearing Deprivation.  
 

 Even if there were adequate hardship relief available to Plaintiff, the legislature’s 

elimination of a prompt post-taking hearing (an action that was deemed unconstitutional 

in the license revocation context) is just as damning in the present case. Just as the 

Minnesota Supreme Court placed a great deal of emphasis on the need for hardship relief 

in order for a pre-hearing taking to comply with the Constitution, the U.S. Supreme Court 

has placed enormous gravity on the need for prompt judicial review. Two cases, Mackey 

v. Montrym, 443 U.S. 1 (1979) and Barry v. Barchi, 433 U.S. 55 (1979) (decided on the 

same day) underscore the importance of prompt review. 

 The Montrym case was a sharply divided five-to-four decision.  The dissenters 

legitimately complained that the Court had ignored the emergency threshold for setting 

aside the prior hearing requirement, had used factually distinct cases as controlling 

precedent, had relied on the adequacy of a post-deprivation hearing for which a driver 

received no notice, had likened a driver’s ability to argue his position to the arresting 

officer as the equivalent of a contested hearing and had not required the state to explain 

why a pre-deprivation hearing would fail to serve the state’s interest.  Montrym, 433 U.S. 



at 20-30 (Stewart, J., dissenting).  Yet, despite the Justices’ stark differences, on that very 

same day the Court unanimously agreed in Barchi that New York’s horse trainer’s 

license suspension law was unconstitutional solely because it permitted pre-hearing 

suspension of a trainer’s license without a provision in the statute requiring prompt post-

suspension review.  This is the precise defect Minnesota’s DWI vehicle forfeiture law 

suffers from now. 

 In Barchi, the Court reviewed a law that allowed the immediate suspension of a 

horse trainer’s license if a horse from his or her stable was found to have been drugged at 

the time of a race.  The law created a rebuttable presumption that the trainer was involved 

in the drugging, or at least negligent in not preventing it.  The law further provided for a 

hearing on the suspension, but did not permit the suspension to be stayed pending the 

hearing or provide for when the hearing must be held.  It also permitted the hearing board 

thirty days after the hearing to render its decision.  Barchi, 433 U.S. at 60. 

 The Barchi court ultimately (and unanimously) concluded that the law was 

unconstitutional because it provided no mechanism to ensure that a hearing would be 

held “at a meaningful time and in a meaningful manner.”  Id. at 66. The Court noted that 

the law “neither on its face nor as applied in this case, assured a prompt disposition of the 

outstanding issues between Barchi and the State.”  Id. The Court emphasized that, despite 

the State’s compelling interest in securing a pre-hearing suspension, “once suspension 

has been imposed, the trainer’s interest in a speedy resolution becomes paramount.”  Id. 

 This same logic utilized in Barchi was applied by the Minnesota Supreme Court in 

Fedziuk v. Comm’r of Pub. Safety, 696 N.W.2d 340 (Minn.2005). In Fedziuk, the 



Supreme Court held that sixty days was too long of a wait before a driver’s interests 

could be vindicated in court. 696 N.W.2d 340, 348. There, the Court reiterated that once 

a deprivation has been imposed, the private party’s, “interest in a speedy resolution of the 

controversy becomes paramount, it seems to us.” Id. (citing Barry v. Barchi, 443 U.S. at 

64-65 (1979). Therefore, even when a driver had access to actual hardship relief (in the 

form of both a limited license and an initial 7-day hardship license), 60 days was set as 

the maximum allowable period before review of the deprivation must occur.  

 Compare the situation in Fedzuik to the present forfeiture. Minnesota’s current 

vehicle forfeiture scheme is set up in such a way that 1) the State can seize personal 

property without a hearing, 2) the State need not show any emergency that justifies the 

seizure, 3) any judicial challenge to that taking will not stay its effect, 4) there is no 

preliminary judicial review, as provided for in other vehicle forfeiture statutes, and 5) 

there is no meaningful hardship relief provided to the property owner. The final nail in 

the coffin of such a scheme is the fact that the judicial review that is provided does not 

qualify as prompt, and there is nothing in the statute to mandate any sort of promptness. 

 Barchi makes clear that no matter how compelling the State’s interest may be, the 

State has no interest whatsoever, let alone a compelling one, in delaying a hearing.  As 

Barchi notes, once the deprivation is in place, it is the owner’s interest in a prompt 

hearing that becomes paramount.  This statute’s failure to provide for that prompt 

hearing, or even a preliminary hearing while the state controls the timing of a final trial, 

renders this statutory mechanism unconstitutional as a violation of owners’ rights to due 

process of law. 



 C. Plaintiffs Were Unconstitutionally Denied Any Form Of Prompt 

Judicial Review Of This Pre-Hearing Deprivation.  

 “(D)ue process is flexible and calls for such procedural protections as the 

particular situation demands,” Morrissey v. Brewer, 408 U.S. 471, 481 (1972). While an 

individual’s interest in her property is weighed by both the availability of hardship relief 

and the promptness of any post-seizure hearing, there are other factors to consider when 

addressing due process violations such as this. Matthews v. Eldridge, 424 U.S. 319, 334-

335 (1976)). That is why the Court is also permitted to weigh “the probable value, if any, 

of additional or substitute procedural safeguards” with respect to this statute. Id.  

 Luckily, such contemplation is not strictly necessary – prior versions of this 

forfeiture law may have never provided meaningful hardship relief, but they certainly 

provided for post-seizure hearings that were significantly more prompt than the current 

law. When the DWI forfeiture law was first enacted in 1997, it did omit meaningful 

hardship relief . . . but also provided for prompt hearings when it stated,  “judicial 

reviews and hearings are governed by [the hearing provisions of the implied consent law] 

and shall take place at the same time as any judicial review of the person’s license 

revocation.”  Minn. Stat. §169.1217, Subd. 7a (1998) (emphasis added). 

 This linkage between the Implied Consent Law and the forfeiture law did an 

excellent job of providing prompt hearings for both types of seizures, as the statute stated 

that this hearing, “shall be held at the earliest practicable date, and in any event no later 

than 60 days following the filing of the petition for review.”  Minn. Stat. §169.123, subd. 

6 (1998).  



 In 2004, after amending the Implied Consent Statute in a manner that was found 

unconstitutional,2 the legislature also amended the forfeiture statute in a number of ways.  

One highly significant change was the decision to “uncouple” the requirement that the 

forfeiture hearing be held simultaneous with the implied consent hearing. This 

amendment effectively removed any requirement that a hearing be held on the forfeiture 

case within 60 days. Minn. Sess. Law Serv. Ch. 235, §§ 3 to 8 (May 2004). In fact, the 

law went one step further, stating, “A judicial determination under this subdivision must 

not precede adjudication in the criminal prosecution of the designated offense without 

the consent of the prosecuting authority. The district court administrator shall schedule 

the hearing as soon as practicable after adjudication in the criminal prosecution.” Id. 

(emphasis added). In this amendment, not only was the right to a prompt 60 day hearing 

eliminated, but any ability to hold a prompt hearing was completely eliminated. 

 In 2012, the legislature made a small attempt to rectify the 2004 elimination of any 

sort of prompt forfeiture hearing. It did so by amending the language inserted in 2004 

with new language, stating that the forfeiture hearing must now “be held at the earliest 

practicable date, and in any event no later than 180 days following the filing of the 

demand by the claimant.  Minn. Sess. Law Serv. Ch. 128, §§ 8 to 14 (effective August 1, 

2012). However, the statute immediately follows this “prompt hearing” language with the 

                                                           
2 The Legislature amended the Implied Consent Statute to remove the 60-day “prompt 

hearing” requirement. This change was found unconstitutional on due process grounds in 

the case of  Fedziuk v. Comm’r of Pub. Safety, 696 N.W.2d 340 (2005), and the 

requirement that a hearing be held within 60 days was restored. 



following caveat: “If a related criminal proceeding is pending, the hearing shall not be 

held until the conclusion of the criminal proceeding.” Id.  

 This is the current “prompt hearing” language in place in the DWI forfeiture 

statute. Minn. Stat. §169A.63, subd. (9)(d). However, the real effect of this new language  

is no different than the language it amended, as a hearing will be held either “no later 

than 180 days following the filing of the demand by the claimant” or after the 

“conclusion of the criminal proceeding” whichever comes later. The current language is 

the same combination of 1) no deadline for holding a hearing, coupled with 2) a 

mechanism designed to ensure postponements and delay of the forfeiture hearing, rather 

than advancing or prompting one.  

 This is not a close case. When Justice Stewart was asked to determine if a motion 

picture was obscene, he did not even try and put together an analytical framework 

encompassing every conceivable scenario where a piece of art could be weighed – he 

merely noted that “I know it when I see it,” and “this case is not that.” Jacobellis v. State 

of Ohio, 378 U.S. 184, 197 (1964). Here, Matthews v. Eldridge does provide a framework 

for this type of challenge, and Minnesota’s forfeiture statute ticks all the wrong boxes in a 

way that makes its unconstitutionality easy to see. If one wanted to pass a statute that 

deliberately tried to violate due process, it would look like this.  

 This court is not charged with redrafting the current statute to comply with the 

constitution, but only with ensuring that this statute is not used to unconstitutionally 

deprive an individual of their private property. As was the case in Fedziuk, the DWI 

forfeiture statute became unconstitutional once the legislature removed the right to have a 



hearing held within 60 days. And the denial of a prompt and meaningful hearing in this 

case compels the same result as the result in Fedzuik, return of the seized property and 

dismissal of the forfeiture claim.  

CONCLUSION 

 

 Forfeiture is an unfavored sanction by the courts, and clearly implicates a private 

actor’s due process rights under the Constitution. Given Plaintiff’s strong interest in 

keeping her vehicle and the fact that she is actually prevented from receiving a hearing 

prior to the resolution of any underlying criminal matter, Plaintiff respectfully requests 

that this Court uphold both her due process rights to a prompt hearing and to meaningful 

hardship relief.  

 To that end, Plaintiff respectfully requests that this Court strike down Minn. Stat. 

§169A.63, Subd. 9(d) as unconstitutional and order the immediate return of this motor 

vehicle. 
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