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STATE OF MINNESOTA 

COUNTY OF  

State of Minnesota, 

Plaintiff 

v. 

   

Defendant. 

DISTRICT COURT 
THIRD JUDICIAL DISTRICT 

CRIMINAL DIVISION 

Court File No.  

ORDER 

On December 8, 2016, the above-captioned matter came on for a contested 

omnibus hearing before the Honorable   in  County District 

Court. Charles Ramsay, Daniel Koewler, and Austin Swisher, Attorneys at 

Law, appeared on behalf of      appeared on 

behalf of the State of Minnesota. 

The Court, based on all of the files, records, proceedings, and arguments of 

counsel, hereby makes the following: 

ORDER 

1. Defendant's to exclude expert testimony is GRANTED. 

2. Count II of the Complaint is hereby DISMISSED. 

3. Defendant's Motion to Interpret Minn. Stat. § 169A.20 subd. 1(5) as 

requiring the blood sample to be collected within two hours of the time of driving is 

hereby DENIED. 

4. A plea hearing is scheduled for April 4, 2017 at 9:00 a.m. in Courtroom 

4 before Judge  
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5. The attached Memorandum is incorporated and made part of this Order. 

DATED: March 10, 2017 BY THE COURT: 
  

3.10 
Honorable 23 -06'00' 
Judge of District Court 

cc:   Assistant  County Attorney 
Daniel Koewler, Charles Ramsay, Austin Swisher, Attorneys for Defendant 
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MEMORANDUM 

FACTS 

On February 24, 2015 at 10:45 p.m., Trooper   responded to a 

crash near Highway 63 and Interstate 90. A semi-trailer was  northbound 

lanes of Highway 63 and another car travelling northbound collided with the left side 

of the trailer. The car incurred significant damage from the high-speed crash and the 

driver was injured. When Trooper  arrived, medical personnel were 

attending to the driver, later identified as    Medical personnel 

advised Trooper  that the driver smelled of "ETOH." 1 

Personnel removed Mr.  from the car and placed him on a stretcher. 

Trooper  put his nose down by Mr.  face and from two inches away 

smelled the "strong odor" of an alcoholic beverage. Mr.  was transported to 

Saint Mary's Hospital, where Trooper  was unable to speak with him. 

Trooper  sought a warrant for Mr.  blood based on the odor of 

alcohol and the accident. The affidavit in support of the warrant stated, the "affiant 

seeks a blood sample ... as evidence of the crime of criminal vehicular 

operation/homicide." This warrant was reviewed and signed by Judge Jacobson. 

At 1:45 a.m., Officer  a licensed phlebotomist, took a blood sample from 

Mr.  Officer  used a BCA blood draw kit and his own butterfly needle 

to obtain the sample. Mr.  blood sample was sent to the BCA for testing. 

The results yielded a blood-alcohol concentration of .156. 

i "ETOH" the medical abbreviation for ethyl alcohol. 
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Trooper  of the Minnesota State Patrol surveyed the accident and 

completed a report. According to Trooper  report, Mr.  struck the 

semi-trailer while the semi-trailer was attempting to turn into the southbound lane 

from the highway on-ramp, thus causing the accident. There were no signs or skid 

marks present to indicate Mr.  attempted to stop prior to the collision. This 

information was not contained in the warrant application but was available to law 

enforcement at the time. 

PROCEDURAL POSTURE 

Mr.  is charged with gross misdemeanor third-degree driving while 

impaired--operating under the influence of alcohol, gross misdemeanor third-degree 

driving while impaired-alcohol concentration .08 or more within two hours of 

driving, and misdemeanor failure to drive with due care. On February 12, 2016, Mr. 

 filed a motion to suppress evidence and dismiss the complaint. On March 2, 

2016, Mr.  filed a supplemental motion  suppression of the blood test 

results. A hearing was initially scheduled to address these matters on June 24, 2016. 

Due to the unavailability of BCA Analysist, Jennifer Setterstrom, an essential 

prosecution witness, this matter was continued to December 8, 2016. 

On December 8, 2016, the Court conducted a contested omnibus hearing and 

heard testimony from Sergeant   and Officer   BCA Analyst 

Jennifer Setterstrom did not appear. At that time, Mr.  had very little 

information about Ms. Setterstrom's whereabouts. He stated that she had been 
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requested a continuance and Mr.  requested a judgment of acquittal. The 

Court requested more information from the State regarding the whereabouts of their 

witness prior to ruling on the respective requests. 

On December 21, 2016, the State wrote a letter to the Court explaining that 

despite returning an acknowledgement of service on June 21, 2016, Ms. Setterstrom 

had returned from medical leave and then gone back out on another medical leave. 

She, nor the BCA, informed the State of this absence. In its letter, the State renewed 

its request for a continuance or, in the alternative, the State believed it could proceed 

with the information it had at the hearing and re-asserted its previous position that 

testimony of the analyst was not necessary to address the defense's motion. On 

January 12, 2017, the Court denied the State's request for a continuance and Mr. 

 motion for judgment of acquittal. The Court issued a briefing schedule and 

later took the matter under advisement. 
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LEGAL ANALYSIS 

1. THE MISREPRESENTATIONS IN THE WARRANT ARE 
INSUFFICIENT TO SUPPORT SUPRESSION. 

"Although a presumption of validity attaches to a search-warrant affidavit, 

this presumption is overcome when the affidavit is shown to be the product of 

deliberate falsehood or reckless disregard for the truth."2 "A search warrant is void, 

and the fruits of the search must be excluded, if the application includes intentional 

or reckless misrepresentations of fact material to the findings of probable cause."3 To 

invalidate a warrant, the two-prong Franks test requires a defendant to show that 

(1) the affiant "deliberately made a statement that was false or in reckless disregard 

of the truth," and (2) "the statement was material to the probable cause 

determination."4 A misrepresentation or omission is "material" if "when the 

misrepresentation is set aside or the omission supplied, probable cause to issue the 

search warrant no longer exists"5 Innocent or negligent misrepresentations will not 

invalidate a warrant. 6 

A defendant must prove "by a preponderance of the evidence that the affiant 

knowingly or with reckless disregard for the truth included a false statement in the 

affidavit."7 If the court determines the affiant did knowingly or with reckless 

disregard include a false statement, the court must "set aside the false statements 

2 State v. McGrath, 706 N.W.2d 532, 540 (Minn. App. 2005). See Franks v. United States, 438 U.S. 
154, 171 (Minn. App. 2005). 
3 State v. Moore, 438 N.W.2d 101, 105 (Minn. 1989). 

___ 4 B_tate v. Andersen, 784 N .. W.2d 320, 327 (Minn. 2010). 
5 Id. 
6 State v. Moore, 438 N.W.2d at 105. 
7 State v. McGrath, 706 N.W.2d at 540. 
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and supply the omissions to decide whether the affidavit as modified establishes 

probable cause."S Probable cause is found where there is a "fair probability that 

contraband or evidence of a crime will be found in a particular place."9 The affidavit 

must supply specific facts to establish a "direct connection, or nexus," between the 

crime alleged and the place to be searched.10 

Mr.  argues the warrant application contained two false statements, 

specifically that Mr.  was involved in a "serious injury crash" and his blood 

was needed as evidence of "criminal vehicular operation/homicide." 

Mr.  was involved in a serious injury crash. Both vehicles were 

damaged; Mr.  had to be extricated from the car, and transported to the 

hospital. Mr.  involvement in a "serious injury crash" is factually accurate. 

Trooper  testified that Mr.  was not suspected of criminal 

vehicular operation/homicide and the inclusion of this in the warrant was an error. 

Given that Trooper  knew Mr.  was not suspected of criminal 

vehicular operation including this false statement was reckless. 

The question then becomes whether this statement is material m finding 

probable cause to support the warrant. To determine probable cause, "the issuing 

magistrate must make a practical, common-sense decision whether there is a fair 

probability that contraband or evidence of a crime will be found in a particular 

place."11 In Minnesota, it is not a crime to drink some alcohol and drive; rather, it is 

8 

e State u. Gail, 713 N.W.2d 851 (Minn. 2006). 
10 State u. Souto, 578 N.W.2d 744, 747-748 (Minn. 1998). 
11 State u. Amundson, 712 N.W.2d 560, 564 (Minn. Ct. App. 2006). 
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a crime for a driver to be "under the influence of alcohol." 12 The warrant application 

states that Trooper  "could smell a strong odor of alcohol" "about 2 inches 

away from him." 13 This alone would not be sufficient to establish probable cause. 

However, the application also states Mr.  was involved in a "serious injury 

crash" and "hit [the] trailer at highway speeds." 14 The fact that Mr.  hit the 

trailer at highway speeds suggests Mr.  did not stop prior to colliding with the 

trailer. 15 This delayed response by Mr.  along with the odor of alcohol on his 

breath, suggest impairment. Based on the totality of the circumstances, there are 

sufficient facts within the warrant remaining to support a search of Mr.  

blood. 16 

2. THE STATE FAILED TO ESTABLISH THE ADMISSIBLITY OF 
EXPERT TESTIMONY ON RETROGRADE EXTRAPOLATION. 

Mr.  challenges the admissibility of expert testimony regarding the 

retrograde extrapolation of the blood test. The State argues expert testimony 

regarding retrograde extrapolation is admissible and asks the Court to allow it to 

introduce such testimony at trial. 

12 Minn. Stat. § 169A.20, subd. 1(1). 
13 See Ex. 1. 
14 See Ex. 1. 
15 Trooper Patrick  of the Minnesota State Patrol surveyed the scene of the accident. In his 
report, Mr.  observed no skid marks around the scene of the crash. While this evidence is 
consistent with the information in the warrant, it was not contained within the warrant. 
16 Mr.  also challenged the execution of the warrant based on due process. After Officer 

 testimony, Mr.  withdrew this challenge. 
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If requested, which it was in this case, 17 "the court must conduct an Omnibus 

Hearing and hear all motions relating to ... [e]videntiary issues." 18 The admissibility 

of expert testimony is properly brought before the court as a preliminary question at 

a pre-trial hearing.19 Expert testimony is admissible if it will assist the trier of fact 

to "understand the evidence or to determine a fact in issue."20 The opinion must have 

"foundational reliability."21 Whether there is sufficient foundation to establish the 

reliability of such expert testimony is a preliminary question.22 

"When relevancy of evidence depends upon the fulfillment of a condition of 

fact, the court shall admit it upon, or in the court's discretion subject to, the 

introduction of evidence sufficient to support a finding of the fulfillment of the 

condition."23 The Minnesota Rules of Evidence only permit expert testimony if it 

assists the trier of fact "understand the evidence or to determine a fact in issue."24 

Expert testimony generally is admissible if: "(1) it assists the trier of fact; (2) it has a 

reasonable basis; (3) it is relevant; and (4) its probative value outweighs its potential 

for unfair prejudice."25 Expert testimony may only be admitted if it is based on 

something more than "mere speculation or conjecture."26 

11 See Defendant's motion dated March 2, 2016,  suppression of the results of the blood test 
"as the result is inadmissible pursuant to Rule 702" and "as the State lacks foundation to conduct 
retrograde extrapolation to the point of driving." 
1s Minn. R. Crim. P. 11.02 (b)(emphasis added); 
19 See State v. Roman Nose, 649 N.W.2d 815, 819 (Minn. 2002)("The trial court determines whether 
the Frye-Mack standard has been satisfied by means of a pretrial hearing."). 
20 Minn. R. Evid. 702. 
21 Id. 
22 Minn. R. Evid. 104(b). 

24 Minn. R. Evid. 702. 
25 State v. Edstrom, 792 N.W.2d 105 (Minn. Ct. App. 2010). 
25 State v. Wolf, 605 N.W.2d 381, 385 (Minn. 2000). 
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Mr.  blood was drawn at 1:45 a.m., almost three hours after Trooper 

 responded to the scene of the accident. Pursuant to Minn. Stat. § 169A.20, 

subd. 1(5), it is a crime for an individual to drive, operate, or be in physical control of 

a motor vehicle when "the person's alcohol concentration at the time, or as measured 

within two hours of the time, of driving, operating, or being in physical control of the 

motor vehicle is 0.08 or more." The critical time for purposes of "measured" within 

this statute is "the time as of which the driver's alcohol concentration is accurately 

ascertained or calculated or determined or measured" not "when the sample is 

obtained or  or computations are made."27 As such, a blood sample obtained 

more than two hours after driving may be used to impose criminal liability under 

Minn. Stat. § 169A.20, subd. 1(5). 

Retrograde extrapolation provides a mathematical estimate of what an 

individual's blood alcohol concentration was at a point in time before the sample was 

collected. In State v. Wolf, the Minnesota Supreme Court held that expert testimony 

was properly excluded where the record did not contain "all the information necessary 

to conduct retrograde blood alcohol level calculations."28 These calculations included 

"when [the defendant] last consumed alcoholic beverages, the amount and type of 

alcohol consumed, or even [the defendant's] accurate height and weight at the time 

of arrest."29 Without an offer of proof, the court held the district court did not abuse 

its discretion in limiting expert testimony. so 

__ 2_1~S.tat2-1LBa,n, fillQ N.W.2.d .367, 372-373iM}pn. Ct. App. 2004). 
2s State u. Wolf, 605 N.W.2d 381 
29 Id. 
30 Id. 
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Similarly in State v. Jensen, the Court of Appeals found expert testimony 

concerning retrograde extrapolation was admissible where the experts had 

information about the defendant's "height, weight, gender, amount and type of food 

eaten, the type of alcohol consumed, when [the defendant] drank his last beer, the 

time between the accident and testing, and that [the defendant] did not consume any 

alcohol after the incident."31 The experts also based their calculations on "a range of 

probable elimination and absorption rates."32 

Similar to the prosecution in Wolf, the State has not presented any evidence to 

show how retrograde extrapolation was determined in this case. The State has not 

presented any information used to determine retrograde blood level alcohol 

calculations, such as when Mr.  last consumed alcoholic beverages, the 

amount and type of alcohol consumed, or even his accurate height and weight at the 

time of arrest. 33 The State has made no offer of proof with respect to the absorption 

or elimination rates used to calculate Mr.  blood alcohol concentration. 

Absent this information, the Court is unable to find any support for this proposed 

expert testimony. Therefore, the admission of expert testimony regarding the 

retrograde extrapolation of Mr.  blood alcohol concentration is inadmissible 

at trial. Given the lack of evidence necessary to prove Mr.  alcohol 

concentration within two hours of driving, Count II of the Complaint is hereby 

dismissed. 

31 State v. Jensen, 482 N.W.2d 238 (Minn. Ct. App. 1992). 
32 Id. 
33 State v. Wolf, 605 N.W.2d 381, 385 (Minn. 2000). 
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Assistance with preparation and legal research by   J.D. 
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